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California voters enacted Proposition 26, the “Supermajority Vote to Pass New Taxes and Fees Act” in 
November 2010. The Proposition broadens the definition of “tax” at both the State and local level to include 
“any levy, charge, or exaction of any kind” (“levies”) imposed at either the State or local governmental level 
unless the charge falls within one of five exceptions. The exceptions mostly involve levies that are linked to the 
costs associated with a licensing or regulatory program and/or pay for services or benefits that directly benefit 
the payer of the levy. If the revenue is used to benefit the public more generally, then the levy becomes a tax. 
The distinction between tax and fee is significant. A two-thirds majority of the local jurisdiction’s voters must 
approve a tax, while a majority of the governing body (e.g. City Council) has the authority to enact a fee.1 

Proposition 26 clearly has an impact on levies associated with ordinances that require alcohol retailers to 
obtain Conditional Use Permits (CUPs) and/or establish Deemed Approved status (collectively referred to 
here as Deemed Approved Ordinances or DAOs). DAOs have been enacted in California cities and counties to 
regulate new alcohol outlets and to reduce public nuisance activities associated with both new and pre-existing 
retail operations.2 DAOs establish performance standards for retailers.3 Repeated failure to adhere to these 
standards can result in the revocation of the deemed approved status or the CUP. The ordinances often impose 
a levy to cover the costs of enforcement and monitoring of the ordinance requirements. The levies themselves 
are typically relatively modest – usually under $1,500/year for each retailer (although Santa Rosa has a $5,000 
annual fee) and may be tiered so that retailers with higher risk of problems pay more than low risk premises.4

This memorandum analyzes the impact of Proposition 26 and subsequent litigation on the ability of California 
cities and counties to impose DAO fees.
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1 The Proposition’s provisions regarding State and local levies differ in several regards. This analysis focuses on its impact on local government. 
2  For discussion see: Mosher, J., Cannon, C., Treffers, R. 2009. Reducing Community Alcohol Problems Associated with Alcohol. Sales: The Case of 

Deemed Approved Ordinances in California. Felton, CA: Alcohol Policy Consultations. Report prepared for Ventura County Behavioral Health 
Department. Available at: http://www.venturacountylimits.org/resource_documents/VC_CommAlcProb_1upPress_FNL.pdf; Saetta, S., 
Mosher, J. 2010. Best Practices in Municipal Regulation to Reduce Alcohol-Related Harms from Licensed Alcohol Outlets. Oxnard, CA: Ventura 
County Behavioral Health, available at: http://www.venturacountylimits.org/resource_documents/vcl_bestpractices_sm_final_rev.pdf. 

3  Under California law, local governments can impose stricter restrictions on new outlets (those opening for business after enactment of the 
DAO) than pre-existing (or “grandfathered”) outlets. Grandfathered outlets are subject to public nuisance abatement standards, but State  
law preempts any local laws that directly impact their alcohol sales practices. See Saetta & Mosher, supra, n. 3 for discussion.

4 Mosher et al., supra n. 3.
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Proposition 26 creates five specific exceptions to the general rule that any levy imposed by local government  
is a tax that requires an approval from two-thirds of the registered voters. Four of these exceptions are 
potentially relevant to the analysis of DAO levies:

“(1)  A charge imposed for a specific benefit conferred or privilege granted directly to the payor that is not provided to 
those not charged, and which does not exceed the reasonable costs to the local government of conferring 
the benefit or granting the privilege.

“(2)  A charge imposed for a specific government service or product provided directly to the payor that is not provided to 
those not charged, and which does not exceed the reasonable costs to the local government of providing the 
service or product.

“(3)  A charge imposed for the reasonable regulatory costs to a local government for issuing licenses and permits, 
performing investigations, inspections, and audits, enforcing agricultural marketing orders, and the 
administrative enforcement and adjudication thereof. …

“(5)  A fine, penalty, or other monetary charge imposed by the judicial branch of government or a local government,  
as a result of a violation of law” (emphasis added).5

The local government has the burden of establishing that a levy fits into one of these exceptions: 

  “The local government bears the burden of proving by a preponderance of the evidence that a levy, charge, 
or other exaction is not a tax, that the amount is no more than necessary to cover the reasonable costs of 
the governmental activity, and that the manner in which those costs are allocated to a payor bear a fair or 
reasonable relationship to the payor’s burdens on, or benefits received from, the governmental activity.”6 

The Proposition exempts local fees imposed prior to its enactment. Cities and counties that already have DAO 
fees can therefore continue to collect them, although any increase or change in those fees would be subject to 
the Proposition’s requirements. 

The Proposition appears to target levies that pay for benefits to the general public broadly rather than to the 
payer of the levy. The California Legislative Analyst’s description of Proposition 26 uses a levy imposed at the 
State level on paint manufacturers as an example of the impact of the Proposition. The levy offset the costs 
to the public related to the lead contamination found in the manufacturer’s paint products. The California 
Supreme Court, in the Sinclair Paint case, had held that this was appropriately treated as a fee and not a tax.7 On 
its face, Proposition 26 appears to reverse this decision because the levy is used to benefit the public generally 
and does not fit into any of the exceptions: it does not confer a benefit on the fee payer, does not pay for a 
specific government service directly to the fee payer, does not relate to a regulatory cost for issuing a license  
of permit performing investigations or inspections, and is not a fine or penalty related to a violation of law.
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Although there is general agreement regarding the scope and intent of Proposition 26, considerable uncertainty 
remains regarding the specific application of its provisions. For example, it does not provide definitions of 
what constitutes fee payer benefit or the scope of permissible investigations and inspections. Court review is 
therefore critical to understanding and abiding by the proposition’s restrictions. 

Although litigation has been limited, one case in particular provides important guidance for California cities 
and counties. On July 16, 2012, the California Court of Appeal, Sixth District issued a ruling in Griffith v. 
City of Santa Cruz8 upholding a local fee. The case involved a city ordinance requiring an annual inspection of 
residential rental properties within city limits. The ordinance also imposed fees on landlords to cover the cost 
of inspections and other administrative expenses associated with the ordinance. Landlords were charged an 
annual $45 registration fee plus a $20 per unit inspection fee unless they self-certified, which resulted in lower 
fees. A significantly larger fee was charged those landlords whose property were in disrepair and required  
re-inspection.

Although the case was filed prior to the passage of Proposition 26, the plaintiff argued that it invalidated the 
fee. The city provided evidence that all of the revenue generated by the fee would be spent on inspections and 
administration (by paying the salary of two inspectors and an administrative assistant) and therefore fell 
within the proposition’s third exception. It also noted that the fee schedule fairly distributed the costs of the 
inspection program across all landlords. 

The court agreed with the city that the fee was revenue neutral, was dedicated entirely to the implementation 
of the ordinance and its investigation requirements, and had fairly distributed costs among landlords. It then 
concluded that it fell within the proposition’s third exception. It rested its decision in part on court decisions 
decided prior to Proposition 26’s passage noting that the language found in the third exception is drawn from 
those decisions. To justify its interpretation, it quoted with approval from a 2011 California Supreme Court case 
(at p. 907):

  “Permissible fees must be related to the overall cost of the governmental regulation. They need not be finely 
calibrated to the precise benefit each individual fee payor might derive. What a fee cannot do is exceed the 
reasonable cost of regulation with the generated surplus used for general revenue collection. An excessive 
fee that is used to generate general revenue becomes a tax.”9 

Interestingly, the Court did not see as relevant to its decision the fact that the fee benefited the tenants and 
the public at large and not the landlords directly. Earlier in its opinion, in addressing an unrelated claim by the 
landlords, it noted that the inspections required by the ordinance and paid for by the fee were justified and 
valid because the city had found that substandard, overcrowded and unsanitary residential rental buildings 
“jeopardize the health, safety, and welfare of their occupants and of the public” and “seriously compromise the 
integrity and residential quality of city neighborhoods....”10 This fact was apparently not considered relevant to 
the Proposition 26 argument and the court’s interpretation of the third exception.
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5 Proposition 26, Section 3, available at: http://cdn.sos.ca.gov/vig2010/general/pdf/english/text-proposed-laws.pdf#prop26
6 Id.
7 Sinclair Paint v. State Board of Equalization, 15 Cal.4th 866, 874, 64 Cal.Rptr.2d 447, 937 P.2d 1350 (1997).

8 207 Cal.App.4th 982 (2012).
9 California Farm Bureau Federation v. State Water Resources Control Bd., 51 Cal.4th 421 (2011). 
10 Griffith v. City of Santa Cruz at 994.
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A second case – California Taxpayers’ Ass’n v. Franchise Tax Board – also decided by the California Court of 
Appeals, does not directly mention Proposition 26 but nevertheless provides guidance regarding the difference 
between a fine and a fee, the proposition’s fifth exception.11 

The California Taxpayers’ Association challenged a 20 percent penalty for late payments of corporate taxes, 
arguing that it was in fact an impermissible fee or tax rather than a fine. The Court listed three factors to be 
used in differentiating penalties and taxes: (1) a tax raises revenue if it is obeyed and a penalty only raises 
revenue if a legal obligation is disobeyed; (2) the revenue raised by a penalty will decline over time; and (3) it 
was labeled a penalty and comparable to similar penalties. Using these criteria, the Court concluded that the 
levy in question was a fine, not a tax.

In Schmeer v. County of Los Angeles, another Court of Appeals case, plastic bag manufacturers and others challenged 
Los Angeles County’s plastic bag ban ordinance, claiming it imposed an impermissible fee under the proposition.12  
The ordinance required that retailers charge customers $.10 for each paper carryout paper bag. The lower court 
had upheld the ordinance holding in part that it fell within the proposition’s specific benefit exception. Customers 
receive a paper bag and the fee does not apply to those customers who did not want a bag. The Appeals Court did 
not address the specific benefit exception. Instead it held that the $.10 fee was not a levy under the proposition 
because the county does not collect the bag fees – the proceeds are kept by the retailers. For the proposition to 
apply, the governmental agency must gain revenue from the fee in question. 

In its analysis of Proposition 26 prior to its enactment, the Legislative Analyst characterized DAO levies as 
similar to those applied in the lead paint case, describing them as follows: “Some cities impose a fee on alcohol 
retailers and use the funds for: (1) Code and law enforcement; (2) Merchant education to reduce public nuisance 
problems associated with alcohol (such as violations of alcohol laws, violence, loitering, drug dealing, public 
drinking, and graffiti).” The Analyst viewed these expenditures as benefiting the public generally rather than 
the fee payer specifically, apparently because the levies are used to address public nuisance activities generally 
without conferring a benefit on the retailer and without being linked sufficiently to the implementation the 
DAO regulations. Based on this analysis, DAO levies that were previously permitted under State law are no 
longer permitted under Proposition 26.13 

This characterization of DAO levies appears to reflect to some degree current practice. Most DAO ordinances 
impose the levy without specific directions regarding the use of the funds collected beyond a general provision 
that they are to be used to implement the ordinance’s requirements. The Ventura City DAO provides at least 
some guidance. It states that its fee schedule shall be based in part on the cost of “the police services necessary 
to monitor and enforce the operational standards and other use permit conditions and requirements for all 
premises within that license category.”14 Oakland’s DAO ordinance has a similar intent.15 Many other DAOs, 

however, provide no guidance at all regarding how the funds collected from the levy are to be spent. In many 
cases, the local jurisdictions fund law enforcement without linking the enforcement directly to the DAO 
provisions, and the funds are not tracked to specific law enforcement or public health operations. 

As discussed above, Griffith v. City of Santa Cruz case suggests that to meet the requirements of Proposition 26’s 
third exception, DAO fees need to be explicitly linked to inspections and implementation of the DAO standards 
as they apply to alcohol retailers. Local jurisdictions should state explicitly that the funds will not be used for 
any other purpose and should establish accounting systems to be able to demonstrate the appropriate use of  
the funds.

The case also suggests that adopting a fee schedule that reflects the relative costs of implementation as they apply 
to classes of retailers is an important component of meeting the city or county’s burden of proof. If a DAO includes 
these provisions, it appears that the concerns raised by the Legislative Analyst would be overcome. 

Based on this analysis, cities and counties deciding to enact new DAO fees should follow 
the following six guidelines:

1.  Use of Funds Collected: Assess fees for a specific government service or product 
provided directly to alcohol licensees.

Funds collected from the fee can be dedicated to specific benefits to the fee payers (e.g., providing Responsible 
Beverage Service programs to alcohol retailer licensees’ employees).

Commentary

The DAO should provide detailed descriptions of the benefit or service to be conferred on the alcohol retail 
premises, and the provision should incorporate the language found in Proposition 26. The validity of a fee under 
Proposition 26 will be strengthened if (1) a clear and cognizable benefit is conferred on the payor, and (2) the payor 
can take steps to avoid the fee (e.g., provide the benefit separately without relying on the governments service). 

Responsible Beverage Service training programs for alcohol retail outlet servers and managers provide an 
example of a government service or product that local governments can provide to licensees. Many DAOs 
require all alcohol retail outlet staff to receive the training. Others require training only the staff of new alcohol 
outlets or only staff from outlets that have violated the ordinance’s provisions. The fee can cover the cost of the 
trainings, which can be provided by a local adult school district or by a governmental contractor. The retailer 
would need to be required to estimate the number of staff requiring the training each year and the fee would 
be imposed on a per-employee basis. The fee should not be imposed on licensees that are not required, and do 
not participate in, the trainings. An alternative approach is to require the training in the ordinance, require 
retailers to obtain the training at their own cost, and avoid the need for a fee in the ordinance.

Some DAOs include an outreach and education program to alert retailers to the DAO requirements and to offer 
assistance in complying with the provisions. This might be deemed a government service that can be offset 
with revenues from a DAO fee. However, it may be better treated as one component of an inspection program, 
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11 190 Cal.App.4th 1139 (3d Dist., 2010).
12 Schmeer v. County of Los Angeles, 213 Cal. App.4th 1310 (2013).
13  Local governments are prohibited from imposing a tax on alcoholic beverages. Thus, if a local levy on an alcohol retailer is deemed a tax rather 

than a fee, it is not permitted under State law. Los Angeles Brewing Co. v. City of Los Angeles, 8 Cal.App.2d 391, 48 P.2d 71(1935).
14 City of Ventura Municipal Code, Chapter 24.460: Alcoholic Beverage Premises § 24.460.520.
15 City of Oakland v. Superior Court, 45 Cal. App.4th 740 (1996), review denied.
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which falls under #2 below. Other governmental programs and products that can be included in the DAO fee are 
posters and signs alerting customers to local State and local laws and to risks associated with alcohol problems; 
guidelines for management on RBS practices and proper staff supervision, etc.

2.  Use of Funds Collected: Assess fees for regulatory costs for issuing DAO permits, 
conducting investigations, inspections, administrative enforcement and adjudications. 

Commentary

As discussed above, the Proposition allows an important window for funding local alcohol law enforcement 
activities. Current practice is to use fee revenues to address the consequences of DAO violations – the cost of 
responding to public nuisance problems, police calls for service, and other DAO violations. Under Proposition 
26, the focus should be on preventive activities – periodic investigations and inspections to insure that retailers 
are in compliance with the ordinance and, if not, guidelines for coming into compliance (e.g., by participating in 
RBS programs). 

The DAO can mandate periodic compliance inspections of each alcohol outlet conducted by law enforcement and 
other governmental personnel (see discussion for differentiating high-risk and low-risk premises for purposes 
of scheduling inspections). Inspections can include undercover compliance checks to insure the licensee is not 
selling to minors or violating other provisions of State or local law.16 

The cost associated with follow-up enforcement and adjudication when violations occur can also be included 
in the fee, including costs of follow-up investigations, hearing officers, hearings, and appeals. Proposition 
26’s vagueness creates some uncertainty regarding how these costs may be allocated – across the entire class 
of licensees or only on those who violate the DAO provisions and are subject to follow-up actions (or some 
combination of the two options). The safest procedure is to impose these costs only on the outlets that are 
subject to follow up enforcement and adjudication as was done in the Griffith v. City of Santa Cruz case. The costs 
can be monitored (see below), and the licensee involved can be subject to a surcharge or enhanced fee upon 
renewal of its permit. Alternatively or in addition, violations can be subject to fines and the revenues from the 
fines could be used to cover these costs (see below).

Finally, costs associated with issuing DAO permits can be included in the fee. These costs are discussed in more 
detail in the section on recordkeeping, below.

This refocusing on fee expenditures on proactive inspections, while limiting local governmental discretion in the 
use of fees, has important public health and safety benefits that may lead to reduced law enforcement costs over 
time. The inspections can be preventive in nature, assisting local law enforcement in identifying potential problem 
outlets for targeting enforcement activities, providing warnings and resources to maintain a safe and responsible 
business, and thereby reducing police calls for service in response to violent and other public safety incidents.

3. Impose fines for DAO violations.

Commentary

Proposition 26 specifically exempts fines and penalties imposed for violating local laws. Current DAO 
ordinances include fines for violations, although in many cases the fines are currently imposed only on 
those with repeat violations. Cities and counties may wish to review these provisions and impose fines when 
violations are found as part of the periodic inspections discussed above. This may be an easier procedure for 
recouping costs of re-inspections and follow-up enforcement and adjudication or can be used in conjunction 
with enhanced fees for violators as discussed above. As supported by the ruling described above in California 
Taxpayers Ass’n v. Franchise Tax Board, revenues from fines are not subject to Proposition 26’s fee requirements, 
obviating the need for careful recordkeeping of expenditures of those revenues.

4.  Establish a risk assessment scale for distinguishing high-, medium-, and low-risk 
premises (and imposing differential inspection schedules and fees).

Commentary

Research suggests that differing types of alcohol outlets create larger risks of public health and safety problems. 
Bars, nightclubs and liquor stores are more likely than restaurants to be associated with late-night disruptions 
and violence, and bars are more likely to be identified as places of last drink prior to drinking driving 
incidents.17 Retail outlets located in areas of high density (i.e., in close proximity to other retail outlets) are 
more likely to be associated with crime and violence.18 In recognition of the higher costs associated with higher 
risk premises, at least four jurisdictions – Rohnert Park, Santa Cruz, Santa Rosa, and Ventura – currently base 
their fees on a set of risk factors (type of outlet, police calls for service, hours, and volume of sales), with higher 
risk premises paying higher fees.19 

Cities and counties should consider developing similar high-, medium- and low- risk categories of alcohol 
outlets, charging higher fees for those premises that pose higher risks of problems. Inspections and 
investigations can be focused on the higher risks categories (e.g., mandating four inspections per year for high 
risk, two for medium risk, and one for low risk). Significant risk factors that should be included involve retailers’ 
history of police calls for service and findings that an establishment has been out of compliance with DAO 
provisions. Retail premises in close proximity to two or more other retailers should also be subject to a higher 
risk category. Restaurants that do not have a separate bar and close by 10:00 p.m. can be classified as low-risk 
(assuming no police calls or violations) without regard to density issues. The highest risk category should be 
reserved for establishments that have a history of violations, and licensees that have their risk rating raised due 
to problems should benefit from adopting responsible service practices that lead to problem-free operations. 
The ordinance should establish a procedure for applying the categories at the beginning of each year so that 
problematic retail outlets are identified, pay a higher fee, and are subject to heightened inspections.
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16  Inspections by health and fire departments can also be subject to fees, although these are typically not the subject of DAO ordinances so not 
included here. 

17  Graham, K., Homel, R. 2008. Raising the Bar: Preventing Aggression in and Around Bars, Pubs and Clubs. Portland, OR: Willan Publishing. Fell, J., 
Tippetts, S. Voas, R., 2010. Drinking Characteristics of Drivers Arrested for Driving While Intoxicated in Two Police Jurisdictions. Traffic Injury 
Prevention 11: pp. 443–452. Gruenewald, P. Freisthler, B., Remer, L., LaScala, E., Treno, A. 2006. Ecological models of alcohol outlets and violent 
assaults: crime potentials and geospatial analysis. Addiction 101: pp. 666-677.

18  Ventura County Department of Behavioral Health, 2008. Alcohol Retail Outlet Density Affects Neighborhood Crime and Violence. Oxnard, CA: Ventura 
Co. Dept. of Behavioral Health. Available at: http://www.venturacountylimits.org/resource_documents/VC_IssueBrief_AlcRetail_2010_web.pdf.

19 See Mosher et al. supra n. 3.
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5.  Establish a recordkeeping system for monitoring all fee expenditures to insure  
that funds are used exclusively for their intended purposes.

Commentary

As noted above, Proposition 26 makes clear that local governments have the burden of establishing that the 
DAO fees are being appropriately used pursuant to the specific exceptions noted above. This will require more 
detailed record keeping than is currently being practiced under existing DAOs. Local law enforcement agencies 
will need determine the cost of inspections/investigations, track these activities, and insure that schedules 
inspections occur in a timely manner. Administrative costs associated with issuing and tracking permits and 
renewals will also need to be determined and a system for maintaining all records will need to be maintained. 
It may be advisable for an auditor to be assigned specifically to the recordkeeping system to insure that it can 
withstand any legal challenges. The cost of establishing and maintaining these monitoring systems can be 
incorporated into the fee structure.

6.  Include specific reference to Proposition 26’s requirements in the purposes  
section of the DAO and prohibit the use of fees for activities that fall outside  
the Proposition’s exceptions.

Commentary

The DAO should include findings that specifically address the requirements of Proposition 26, describe the 
purposes of the fee and the relevant Proposition exceptions that apply, and state that none of the fee revenues 
shall be used for broader law enforcement activities.
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